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1-Definition of Constitutional law:

Constitutional law is defined as the set of legal rules contained in the
constitutional document that define public authorities under a free

parliamentary system that guarantees individuals their rights and freedoms.

The Constitution is the fundamental laws of the state which guarantees the
individual and collective rights and liberties, protects the principle of the
people's free choice and gives the legitimacy to the exercise of powers. The
constitution is the supreme fundamental law of the country. It defines the
basic rules of the system of government, the type of government, the
organization of powers, and their relationship to each other. Constitutional
law, on the other hand, includes the legal rules contained in the constitution,

and the explanation and amendment of legal texts and articles.

Legislation as an official source of constitutional law means enacting
constitutional rules and giving them binding force and authority. This is done

through a competent authority and in accordance with specific procedures,



whether they are contained in the constitutional document itself, in
declarations of rights, charters, preambles to constitutions, or contained in
basic laws or other documents. Custom is considered a source of
constitutional law. It is a set of general, abstract, and binding laws that are
unwritten and not stipulated as laws. Rather, they were created solely as a laws
by the consistency of their application among members of the political
community, until they became essential to their behavior. In the event of
violating them, one is not subject to punishment unless a written customary

law has been established in this regard in a given country.

The authorities that are responsible for setting constitutional legislation may
be multiple. They may be in the form of a constituent assembly elected by the
people, or they may be the people themselves when setting a referendum on
all the rules that were set by the elected constituent assembly, or by a
government committee formed specifically to formulate these rules. They may
be in the form of bodies specialized in enacting ordinary legislation, which are
parliaments in most cases, and they may finally be the executive authority

when it sets regulations related to political and constitutional matters.

The constitutional document is the primary source of constitutional rules
in countries with written constitutions. It includes principles and provisions
related to the organization of public authorities in the state, defining the
freedoms and rights of individuals, and clarifying the directions adopted by
the state, whether at the cultural, social, or economic levels. The constitutional
document may be brief, merely declaring general principles, or it may be
detailed. A written constitution may be temporary for a period of time to
address special circumstances, or it may be rigid, requiring complex
procedures, or it may be flexible, allowing it to be amended using the same

procedures as ordinary laws.



The term "'constitutional law'* appeared in the early twentieth century in the
Arab countries. In the West, it appeared in Italy in the eighteenth century and
appeared officially in France in 1834 at the hands of the Minister of
Education during the government of Louis-Philippe Guisot, who decided to
establish the first chair bearing the name of constitutional law at the Faculty
of Law in Paris, with the aim of teaching the provisions of the French
Constitution of 1930.

Constitutional law in Algeria addresses the following topics: the state in terms
of its origins, definition, pillars, forms, and functions; and the constitutional
system within the state, i.e., the study of the institutions that exercise public

authority and how their functions and powers are defined and distributed.
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2-Development of the Algerian Constitution :

Algeria, being an islamic land, an integral part of the Great Maghreb, an
Arab land, a Mediterranean and African country is proud of its revolution in
November1954. The pride of the people, their sacrifices, their sense of

responsibility to freedom and to social justice are the best guaranty for the



respect to this Constitution which they adopt and transmit to future

generations.

An Algerian Constitution was first adopted by a referendum in1963,
following the Algerian War of Independence (1954-62), originally, it was to
be drafted by a constitutional assembly, but this body was sidelined by
Algeria's first President, Ahmed Ben Bella. In its 1963 form, the constitution
declared Algeria a one-party state ruled by the former resistance movement,
the National Liberation Front (FLN). This constitution was suspended by the
military coup d'état of 1965. After years of ruling by executive fiat as leader
of the Revolutionary Council, Houari Boumeédienne issued a second
constitution in 1976, emphasizing the importance of socialism and-formally-
restoring political institutions to their primacy over the military establishment.
(Boumédienne was then elected the country's second president, after having

left the post vacant for eleven years.)

In 1986, Boumedienne's successor Chadli Bendjedid modified the
constitution to allow for free-market reforms, and, after the 1988 October
Riots, brought in a new constitution in 1988. This was approved in
a referendum by 73% on 23 February 1989. It introduced a multi-party
system, removing the FLN from its role as leading party, and made no mention
of socialism; instead it promised '‘freedom of expression, association,
and assembly'*. A 1992 military coup introduced a state of emergency, which

suspended parts of the new constitution, as the Algerian Civil War began.

In 1996, the constitution was further modified, allowing the formation of
political parties not ""founded on a religious, linguistic, racial, sex, corporatist
or regional basis™ or violating "'the fundamental liberties, the fundamental
values and components of the national identity, the national unity, the security

and integrity of the national territory, the independence of the country and
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the People's sovereignty as well as the democratic and republican nature of
the State."

A further proposed revision, believed to be intended to remove the
presidential term limit to allow the President to run for office indefinitely
often, was discussed during 2006 by Prime Minister Abdelaziz Belkhadem's
government. This was widely seen to be instigated by President Abdelaziz
Bouteflika, who had been elected to his second and, constitutionally, final
mandate in 2004. Other changes discussed concerned a move towards
a presidential system, introducing the post of Vice President among other
things. The 1996 constitution was modified in 2008 and amended by 2016

Constitution.

On 7 February 2016, the Algerian Parliament overwhelmingly approved the
constitutional amendments proposed by President Abdelaziz Bouteflika,
which limit the presidency to two non-renewable terms. The 2016 amended
version of the constitution includes more than 100 amendments, including
new conditions for presidential candidacy and for assuming positions of
responsibility. These include prohibiting candidates from holding a second
nationality and adopting Amazigh as a second official language after Arabic

language.

Following the popular movement that led to the resignation of President
Abdelaziz Bouteflika in 2019, President Abdelmadjid Tebboune won the
presidential elections on December 12, 2019. On September 10, 2020, the
National People's Assembly unanimously approved the draft law amending
the Constitution. On September 12, 2020, the Council of the Nation
unanimously approved the draft law amending the Constitution. The initial
draft constitution, in Article 234, contains a protected text prohibiting any

constitutional amendment from affecting its provisions. The Amazigh
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language was added as a second national and official language, and the
presidential term was limited to two consecutive or separate five-year terms.
Another controversial provision is the possibility of sending the army on
missions outside the country with the approval of two-thirds of parliament
members. This new stance in Algeria's foreign policy represents a radical
retreat from the Algerian military's defensive doctrine, which is committed to
the principle of non-interference in the affairs of other countries, limiting its
primary mission to protecting borders. This constitutional referendum was
held in Algeria on 1November, 2020. The National Independent Election

Authority announced the people's acceptance of the constitutional

amendment by a majority of votes.
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3-The functions of the Constitutional law:

-The Constitutional law defines the relationship of different powers within a
state, which are : Executive, Legislative, Judiciary. The Constitutional law
governs the relationship between judiciary, Executive, legislative powers
under the authority. The Constitutional law indicates hierarchies and
relationship of the powers, it require the practice of the separartion of powers

in democratic states.

-Human rights and civil freedom form a crucial part of the Constitution, and

govern the rights of the individuals against the state.

-The Constitution describes the procedure by which parliament may legislate,
and gives the legitimacy to the exercise of the powers. The Constitution helps
to ensure the legal protection and the control of the public authorities in a

society in which lawfulness.

-The principle of the rule of law dictates that government must be conducted
in accordance with the law. Three basic elements of the British constitution
were identified as indicative of the rule of law: the absence of arbitrary power;
equality before the law; and the constitution being the result of the ordinary

law of the land.

-The main function of a constitution may be to describe the procedure by
which parliaments legislate. Legislation is originally created by a legislative
authority (parliament), and in some cases, a parliament. The executive
authority and its head (the head of state, the prime minister) have the right to

issue laws and decrees (decrees with legal force), but only if there are certain



circumstances that affect the country, whether natural (disasters, etc.), or

unnatural (coup against the government, revolution, etc.).
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