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1-Definition of Civil law:

Civil law is the branch of the private law that regulates financial and
personal transactions. Some fields of private law may be involved in
subsidiary laws, such as : commercial law, civil procedure law, work law,

personal statues law ...

Civil law regulates relations between the society, it includes personal and
financial relations that create between individuals such as obligations of
sales and purchase and lease contracts, marriage and divorce and
inheritance. The Civil law constitutes the legal basis that draw the laws

which organize the citizens lives and define their rights and duties.

According to the Civil Code, a legal person (i.e., the State, the wilaya,
the municipality, corporations, cooperatives, or any other grouping
recognized as a legal person by the law), owns assets, legal capacity, has a

legal domicile, a legal representative, and the right to justice. Concerning



natural persons, the existence of a legal personality starts with the birth of

the living child and ends with his death.

The Civil Code defines a contract as an agreement according to which on
or more persons undertake to give, do or not to do something. A contract is
a meeting of consistent will and can be expressed either orally or in writing.
The contract is formed as soon as the parties have expressed their
concurrence of will. If an agreement contains an offer but no acceptance

deadline, the offer must be accepted immediately to bind the debtor.
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2-Sources of the Civil law :

The Civil law systems draw a sharp distinction between primary
and secondary sources. Primary sources are enacted law, custom,
and ‘general principles of law.’ Of these, the main source is the

enacted (statutory) law; it predominates in civil law systems.

A code in a civil law system consists of general principles,
arranged in order of importance. At the beginning there may be
general rules regulating basic problems that need to be addressed
before the particular problem can be analyzed. For example: if a
plaintiff seeks damages for breach of contract, preliminary analysis
must determine whether the contract was validly concluded.
Provisions dealing with invalidity and avoidance of contracts
usually are found in the general part of a civil code. Such a general
part may be followed by particular parts dealing with individual
fields of law, such as torts, contracts, property, or the law of
succession. The main or basic codes are supplemented in increasing
number by special statutes or codes of limited coverage with which
the legal system reacts to new societal problems, for instance, in
areas such as consumer protection, telecommunication, and new

media.



Custom is also a primary source of law, but tends to be less
Important in practice because it is often difficult to prove its
pervasive observance in society. Customs are nonwritten rules,
developed and observed over years and now part of social and

economic thinking.

‘General principles of the law’ are what the term expresses: basic
principles of the legal system which are pervasive of it and derive
from norms of positive law. Civil law judges resort to ‘general
principles of the law’ as guidelines in the interpretation of statutory
norms both for the purpose of defining their interrelation and for
the purpose of their application. This is of particular importance
when dealing with statutory norms that are rather abstract in their
formulation. It is tempting to consider this process to be not very
different from the case law methodology of the common law. There
IS an important difference, however. The common lawyer derives
the appropriate interpretation by reliance on precedent. The civilian
judge is not so restricted but derives the interpretation considered to
be appropriate from the structure of the legal system and the
general principles of law that pervade it; nor will the decision in the
present case have a necessary effect on later cases. This is not to say
that later cases may not reach the same conclusion: at the point of
what French lawyers call jurisprudence constante and German

lawyers stdndige Rechtsprechung, such decisional law may itself be



regarded as having risen to the position of ‘general principles of

law.’ The Civil law can be divided to two sources :

1-The unofficial source: This is called the interpretive source.
These sources include jurisprudence and the judiciary. The
function of this source is to interpret legal rules, not to formulate
legal texts. This source is specifically used by judges when there are
legal texts that require interpretation and clarification. Since it is

an interpretive source, it is non-binding.

2-The official source: This is also called the formal source. It has
binding force, meaning that legal rules are enforceable upon entry
into force. This source is called formal because it is the form
through which the binding will is shown. Custom, Islamic law, and

the rules of justice are all considered official sources of law.
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3- The Civil code and the Algerian leqgislator :

The Algerian legislator has regulated the legal capacity issues in
the Civil Code and referred some of its issues to the Family Code.
This referral creates an explicit contradiction between what was
stated in the Civil Code and what was stated in the Family Code
regarding the legal capacity. This is what constitutes an obstacle
faced by the judge who is always searching for which texts will adopt
In judgments, with the need to include a text in the Civil Code that
determines the reason for referral to the Family Code in issues of
the legal capacity, taking in consideration the issue of the difference
In the wisdom of legislation according to the type of transactions it

regulates.
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4-Divisions of the Civil code:

1-Legal experts believe that civil law is divided into two parts. The first is
personal status law, which regulates the individual’s legal personality and
matters related to legal capacity (capacity to perform and capacity to be
obligated). In addition, personal status law regulates the individual's
relationship with his family and the relationships that arise from it, such as

proof of lineage, inheritance issues, wills, and others.

2-The second part is the law of transactions, which is concerned with
regulating the relationship of a person with money, whether the person
obtained the money directly, which is called a real right, in which the law
gives the person authority over a specific thing, or he obtained it indirectly,
which is called a personal right, and the person obtains it through
arranging one or more financial obligations. However, later on, these topics

were separated and regulated in special laws.
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5- Characteristics of Civil Law:

The Civil law regulates relationships between individuals without
discrimination based on race, religion, or sect. Therefore, civil law is
considered one of the most important laws, as it regulates a vast number of
legal relationships and issues. Therefore, it possesses several

characteristics:

-Civil law is the legal basis upon which many matters and issues brought
before the courts are based, and which do not have a specific text regulating

the dispute in question.

-The provisions of the Civil Code governed personal and property status
matters. However, with the progress of society in all its political, social, and
economic spheres, personal status was separated from property status,
remaining limited to property status. Personal status was regulated in a

separate, special law.

-Civil law is the origin of all branches of private law, of all types.
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