(=) ] CLDP
=7 [ ——

GUIDE FOR DRAFTING
INTERNATIONAL
ARBITRATION CLAUSES

Salnyim Yl Julall
agaell wvia




TABLE OF CONTENTS
b ginall 4018
GUIDE FOR DRAFTING INTERNATIONAL ARBITRATION
CLAUSES
2 g8al) (8 akail) da il A lual (gl yinY) Jalall

FOREWORDS clasia
DR. ABDULLATEEF NAIF ABDULLATEEF, VICE PRESIDENT, IRAQI STATE
SHURA COUNCIL. . ...utiitiestietiese ettt ettt st staesseesseeaeesaeesseesaessaessnessn s e aene e 5

A sall Gulae ety il eciplalll 2o Cali Caplalll ae o

AMBASSADOR DOUGLAS SILLIMAN, U.S. AMBASSADOR TO THE REPUBLIC

Gl A sean (53 (S yeY) i) laskins (DIE 53 yudad)

FOREWORD BY THE CONTRIBUTING AUTHORS AND EDITORS.................7
Crooaall 5 S Jliiall Gl sall J8 (1 i

CONTRIBUTING AUTHORS AND EDITORS ....oooiiiiiiiiiiieiiiieiieeieeeiee a0 8
S bl Gyl 5 pail gl

SECTION I. KEY ISSUES IN DRAFTING..........oooiiii 11

Institutional arbitration ...............coiiiiiiii i 12

Ad hoc arbitration ... ... e 13

Determining arbitration rules ............o.veviiiiriiiitiii e 14

Sl ae ) @ aaas



Determining the scope of arbitration ..............oovviuiniiiiiiieeeeeceee e 17

aSaill (glai paas

Determining the place of arbitration ..............coeviiiiiininiie e 17
PN | S CONKVEEN

Determining the number of arbitrators .............cooviiiiiiiiiiiii e, 19
CeSaal) 23 sl

Selecting and replacing arbitrators ............ouviiiveinitit e e 20

Selecting the language of the arbitration ..............ccooveieiiiiieeiieeiieeeeeaee 23
asSanll 45l gl

Selecting governing laws of the contract and any subsequent disputes ....................24
AaY el 5 gl s 2iell aSlall o Al ayaas

SECTION II. OPTIONAL ISSUES IN DRAFTING.........ccvtuviiiiiiniiiiieieanes 24
A luall B Ay LEay) Jilaal)

Allocation of costs and fEes ...........ccooveevinveicciieiiieie L 24

iy Call&il) s

Qualifications required of arbitrators ............o.ovieiriiiiiiiii e 26
CpaSaall ey slaall <3 54l

THME TIMIES .ot 27
Aaia I 3aall

Finality of arbitration ..........cccccveviien o028

Satll oSl Apadad
Authority of the arbitral tribunal and the courts in regards to temporary and precaution-
ary measures............ 29

Adaiaill s 28 all el a YU Blah Lo aSlaall 5 aSal) AaSas Alala



Document production ..........ceeeeceevees s ereneee e eneeeeeen 3]
il laa)

Confidentiality ISSUES ..c..euevveiririt ettt eeee 32
dua padll OIS

SECTION III. OTHER CONSIDERATIONS OR LANGUAGE USES ............... 33
Aeluall B aladin gl gAY bl

Drafting Guidelines for Multi-Tier Dispute Resolution Clauses ............cccccceerveenee. 33
(da) el 3a2a%a) L ginaall Baaate e Jliall 4 gudl Zialdl) o gl delua

Drafting Guidelines for Multiparty Arbitration Clauses ..........c.cccceeeevecenveeeenennnn.. .35
(Jalall 823mie) il siesall asmia e el A puci] Al 3 5idl A2 la

Drafting Guidelines for Multi-Contract Arbitration Clauses ..........ccccocevceeeeeeenen... .37
3 séall Baaaie alaill 354 At lia
SECTION IV. MODEL ARBITRATION CLAUSES ADOPTED BY INTERNATION-
AL ARBITRATION CENTERS. ... oottt 39
A gal) 381 pall age A ol gaill askatll Ja i Adlua ¢a g ilal

United Nations Commission on International Trade Law (UNCITRAL) .................. 39
() yinsd sall) sl (5 a3l saniall aay) Ais)

International Chamber of Commerce (ICC) .......cccoviniiininiiniiiicin e 39
(ICC) 4 sl 5 jlall 4d e
American Arbitration Association (AAA)- International Center for Dispute Resolution
(TCDIR) ettt bbbttt bttt e et e 39
(AAA) 280 5eY1 akaill dgmand il cile Jaall (il Jsall 58 5l

London Court of International Arbitration (LCIA) ...cccvevvevivevceeeeeeeeeen.n .40
(LCTA) sl afaill (2l AeSas

Cairo Regional Center for International Commercial Arbitration (CRCICA) ..........41

(CRCICA) A5l 5 laill aSaill o 8Y1 5 jalll S



Milan Chamber of Domestic and International Arbitration ..........cccccevevvcenceenenn.. 41
sl s (Aaall aSanll 530 38 2

SECTION V. OTHER TYPES OF CLAUSES.......cciiiiiiiiiiiiiiie 41
cleluall o g A g g

SECTION VI. SPECIAL CONSIDERATIONS FOR DRAFTING ARBITRATION
CLAUSES IN INVESTMENT CONTRACTS ...c.oovvieveineeinneiieeeeeeeeeene. W43
i) agie (b asatl) byl A8 Lua ais LIl e (s A Jileaal)

APPENDIX - ONLINE ARBITRATION RESOURCES.........ccviiiiiiiiiiiiinii 45
i SV b Sl 35 ga - 3ale

Links to International Arbitration Centers and their Procedural Rules ......................45
A a Y Waae) 5 A5l wSadll 81 se ) CBlas

Links to Useful International Arbitration Resources .............c.ccccovccvvcnccecnn.. 47

axSaill 2] g2 2 ) gal Bde CSla

The International Bar Association’s practice rules and guidelines for arbitration,
referred to herein, are reproduced by kind permission of the International Bar
Association, London, UK.
© International Bar Association
5580al) caSaill A 2l ualaal) A5 Aol 2] 58 (pe dalal) A jlaal) (53l g 20 5B im0
saniall ASLeall ¢yl el gall Cpsalaall Zul (pa 28 oy cJilall 2a b
© 4 52 Cpalaall A



FOREWORD BY DR. ABDULLATEEF NAIF ABDULLATEEF
VICE PRESIDENT, IRAQI STATE COUNCIL
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In view of the importance of arbitration
as a means of settling and resolving legal and
contractual  disputes, including investment
disputes and as a result of problems arising from
certain legal drafting in contracts, specifically in
arbitration, there was a need to standardize the
drafting of arbitration clauses in procurement
contracts. The solution was to create a guidebook
containing clear and specific instructions on
various issues relating to the drafting of arbitration
clauses in contracts. Accordingly, a committee
of competent authorities has been formed for
the purpose of developing this guidebook that
incorporates international best practices.

This guidebook was the result of a collective
effort made by the Committee in coordination with
the US Commercial Law Development Program
(CLDP), represented by Mr. Adam Al-Sarraf,
which provided the necessary support for the
success of the Committee’s work in its endeavors
by holding legal workshops and benefiting from
international experts in this area. This guidebook
features guidelines that outline the use of arbitration
clauses based on the priorities, importance, and
nature of the contract. In addition, the guidebook
provides model clauses that have been developed
by various well-known international bodies.
Iraqi procurement officials should utilize this
guidebook when drafting arbitration clauses in
government contracts to avoid ambiguity in the
drafting of these important agreements. Without
clear and unambiguous drafting, these clauses can
often become impossible to perform or the arbitral
award issued based on such agreements can be
annulled due to defective drafting.

We hope that this guidebook will contribute to
achieving its goal and help arbitration professionals
in Iraq to follow international best practices to
enable them to succeed in their work; and God is
the Arbiter of Success.

Dr. Abdullateef Naif Abdullateef
Vice President, Iraqi State Council
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FOREWORD BY AMBASSADOR DOUGLAS A. SILLIMAN
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The Government of Iraq faces the significant
challenge of securing the domestic and foreign
investment needed to address Iraq’s massive
reconstruction needs. Contract disputes often
prevent the completion of critical infrastructure
projects and public services for the benefit of the
Iraqi people.

The inability to include international arbitra-
tion agreements in Government of Iraq contracts
has been a longstanding challenge. Since 2014,
the Government of Iraq has requested technical
assistance from the U.S. Embassy in Baghdad to
train Iraqi lawyers on drafting arbitration agree-
ments to be included in Government of Iraq con-
tracts. To address this need, the U.S. Embassy
and the U.S. Department of Commerce’s Com-
mercial Law Development Program (CLDP)
launched a joint training program with the Iraqi
State Shura Council and the Council of Minis-
ters Secretariat General to conduct workshops
on arbitration agreements in complex commer-
cial and investment contracts. The fruit of these
engagements is the consolidation of best prac-
tices into this guidebook, which can be used as a
helpful tool by government lawyers throughout
Iraq’s ministries. This guidebook is designed to
help Iraqi government lawyers understand the
legal implications of arbitration agreements, and
to effectively negotiate these agreements. This
guidebook will help include beneficial arbitra-
tion clauses in Government of Iraq contracts,
thereby facilitating government transactions and
enhancing Iraq’s overall investment climate.

Our ultimate goal is to help Iraq attract in-
vestment in critically important infrastructure
projects, and we hope that this tool will assist
government ministries in facilitating the pro-
curement of quality services to realize these
projects. The successful cooperation between the
U.S. government and the Government of Iraq to
finalize this guidebook is an important example
of our shared commitment to developing Iraq’s
economy, and further promoting U.S. invest-
ment in Iraq.

Ambassador Douglas A. Silliman
U.S. Ambassador to Iraq
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FOREWORD BY CONTRIBUTING AUTHORS AND EDITORS
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The authors and editors of this guidebook
include senior officials from key Iraqi
ministries, a private sector representative and
representatives from the US government’s
Commercial Law Development Program.
(CLDP) The goal of convening such a diverse
and high-level group of contributors was to
ensure that this guidebook would be practical
and relevant for Iraq’s government lawyers
who are tasked with drafting arbitration clauses
for Iraq’s contracts. Our hope is that, by
including input from individuals with extensive
and diverse experience with negotiating and
drafting contracts, this guidebook will help Iraqi
government and private sector lawyers draft
effective arbitration clause.

The International Bar Associations’ (IBA)
Guidelines for Drafting Arbitration Clauses
were extremely useful in developing this
guidebook and we thank the IBA for granting us
permission to publish portions of their guidebook
and to use their guidelines as the basis for many
of the model clauses and explanations that are
included in this guidebook.

Special thanks are owed to our CLDP Law
Clerk, Haya Yaish, who spent countless hours
reviewing and proofreading this guidebook.
We are also thankful to Salim Alchurbaji at
the Commercial Law Development Program
(CLDP) and Elisabeth Stratton from the US
Embassy in Baghdad for their support in
printing the guidebook.

We would also like to recognize the funding of
the US Department of State to provide trainings
and workshops for Iraqi officials over the last
three years on drafting arbitration clauses.

Finally, we would like to thank the
international arbitration experts who made
presentations during past CLDP workshops and
led sessions on how to develop a practical guide
for drafting arbitration clauses. These experts
include Wissam Dagher of DLA Piper LLP, Lee
Caplan of Arent Fox LLP and Hussein Haeri of
Withers LLP.

Sincerely,

The Contributing Authors and Editors
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Guidelines for Drafting International Arbitration Clauses
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Introduction

Today, trade and investment represent
the lifeline of the economy at both the
state and individual levels. Arbitration is
an ideal way to safeguard these invest-
ments, as it has a judicial form and its
goal is to adjudicate disputes. Arbitration
at its foundation is based on a private
agreement between parties from which
the arbitrators derive their authority. This
authority is supported by the state, which
establishes and protects the principles
and rules of justice and equality among
the members of the community through
its courts, which has a complementary
role in the arbitration process.

Arbitration aims to resolve disputes be-
fore arbitrators chosen by the parties who
accept the arbitral judgment based on a
prior agreement. Arbitration differs from
litigation in that the arbitrator’s juris-
diction is based on contract rather than
on law. Resorting to arbitration is not
a matter of law decided by the legisla-
tor but rather a matter of contract; it is
consensual and based on the will of the
disputing parties who choose arbitration
in their contract. Considering the impor-
tance of foreign investment and its role in
economic growth, it is critical in certain
cases to resort to international commer-
cial arbitration and relinquish the right
to litigate the dispute in order to protect
the investments of foreign parties and
reduce their legal risks for the following
reasons:

a. The speed of the proceedings, since
the arbitral tribunal solely decides the
dispute presented before it.

b. Applicable law is determined by allow-
ing the parties to choose the legal rules
that are suitable for the type of dispute.

c. The impartiality of the arbitral tribu-
nal due to the method arbitrators are se-
lected.
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d. The finality of arbitral awards, which
are not appealable.

e. The independence of the arbitral tribu-
nal from national biases.

The practical reality showed that there
are many problems concerning the draft-
ing of the arbitration agreement, both
in terms of its procedural and substan-
tive implications. This is often a result
of vague and confusing drafting in the
agreement, which can make the agree-
ment or the award unenforceable.
Accordingly, the success of the arbitra-
tion process as a consent-based judicial
system depends mainly on the precise
and careful drafting of the arbitration
agreement using clearly defined terms
that determine the law applicable to the
arbitration agreement and the substantive
and procedural rules to be used by the ar-
bitrator or arbitral tribunal.

Consequently, the need arose to prepare
a legal guide to explain drafting of arbi-
tration clauses in contracts. This guide is
not intended to encourage or dictate to
government lawyers the dispute resolu-
tion method in government contracts, but
it is intended to provide them with model
language for arbitration clauses that have
been adopted in international contracts,
which should be evaluated, defined, and
taken into consideration by contractual
personnel when drafting the arbitration
clause in their contracts to avoid ambigu-
ity and confusion.

Therefore, the guide is divided into sev-
eral sections according to the priority, the
importance, the nature, and the types of
contracts, and includes models for draft-
ing model arbitration clauses in contracts
adopted by international institutions. A
separate section has been allocated in this
guide for issues that should be taken into
account while drafting the arbitration
clauses in investment contracts.

I: Key issues in the drafting

There are fundamental issues that parties
should take into account when drafting

11
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the arbitration clause in contracts. These
issues vary according to the type of ar-
bitration; institutional arbitration or Ad
Hoc arbitration, and can be identified as
follows: —

a. Agreement to binding arbitration:
The parties should initially candidly and
clearly state the relinquishment of their
right to demand the courts’ jurisdiction
according to the binding and enforceable
arbitration agreement.

The arbitration agreement is: Every
agreement between two wills, or more,
in a specific contract (civil, commercial,
and others) to relinquish the right to re-
fer to courts for resolving a current and
active conflict (arbitration stipulation) or
future conflicts (arbitration clause) that
might appear when interpreting this con-
tract, its validity, invalidity, execution,
termination, compensation for invalid-
ity or termination with the choice of one
arbitrator, or more, to settle the conflict
with a binding judgment in accordance
with the rules of procedure and objectiv-
ity that this agreement stipulates. The fol-
lowing phrasing can be used:

(Every conflict or disagreement aris-
ing from this contract, concerning a
breach of its terms, its termination,
or invalidity shall be settled through
arbitration according to (for example:
the Arbitration Rules of the United
Nations Commission on International
Trade Law, UNCITRAL model Law...)
And the arbitration decision issued
shall be final and binding).

b. Selecting type of arbitration: The
first choice facing parties drafting an ar-
bitration clause is whether to opt for in-
stitutional or ad hoc arbitration. The par-
ties must elect either institutional or ad
hoc when the arbitration clause is being
drafted.
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1. Institutional arbitration

In institutional (or administered) arbitra-
tion, an arbitral institution provides assist-
ance in running the arbitral proceedings.
Institutional arbitration may be beneficial
for parties with little experience in inter-
national arbitration. The institution may
contribute significant procedural ‘know
how’ that helps the arbitration run ef-
fectively, and may even be able to assist
when the parties have failed to anticipate
something when drafting their arbitration
clause. If parties choose administered ar-
bitration, they should seek a reputable in-
stitution, usually one with an established
track record of administering interna-
tional cases.

The following are some of the most
reputable international commercial arbi-
tration institutions: International Cham-
ber of Commerce, International Court
of Arbitration, headquartered in Paris,
and the London Court of International
Arbitration, Global Center for Dispute
Resolution in New York which is a part
of the American Arbitration Association,
Stockholm Chamber of Commerce Arbi-
tration Center, Cairo Regional Centre for
International Commercial Arbitration,
Vienna International Arbitral Centre,
Tunis Center for Conciliation and Arbi-
tration, China International Economic
and Trade Arbitration Commission in
Beijing, Hong Kong International Arbi-
tration Centre, Singapore International
Arbitration Centre, Bahrain Interna-
tional Arbitration Centre, GCC Interna-
tional Commercial Arbitration Centre in
Bahrain, Iraqi International Arbitration
Centre, Kuala Lumpur Regional Centre
for Arbitration, Center on International
Commercial Arbitration in the US... etc.
Each of these arbitration institutions has
a group of lawyers and other specialized
experts that carry out the tasks of arbitra-
tion.

An arbitration institution’s role is limited
to the tasks specified by its rules. They
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are usually administrative and supervi-
sory roles that include selecting the arbi-
trator or arbitrators if parties fail to do so,
selecting the place “location” of arbitra-
tion if parties fail to do so, and specifying
objections regarding the qualifications
or impartiality of an arbitrator. Further-
more, the global Chamber of Commerce
ask the arbitrators’ panel to review all
drafts before its release to assist in ensur-
ing implementation. Arbitration institu-
tions collect administrative fees from the
parties, in addition to the fees paid to the
arbitrator or arbitrators as compensation.
The arbitration institutions’ administra-
tive fees differ from one institution to
another in accordance with the different
administrative and supervisory services
provided.

The size of the institutions’ work teams
and amount of services provided differ
between institutions, and it is important
to understand that arbitration institutions
do not decide upon the basis of parties’
conflict; the dispute between the parties
is determined by the arbitrator or arbitra-
tors selected by parties.

2. Ad hoc arbitration

In ad hoc (or non-administered) arbitra-
tion, the burden of running the arbitral
proceedings falls entirely on the parties
and, once they have been appointed, the
arbitrators. Although no arbitral institu-
tion is involved in running the arbitral
proceedings, the parties select an arbitra-
tor or arbitrators and sometimes select a
set of arbitration rules designed for use in
ad hoc arbitration. Often, the United Na-
tions Commission on International Trade
Law UNCITRAL Arbitration Rules are
the designated rules for the purpose of
this goal. When contracting parties agree
to ad hoc arbitration without designating
a set of rules, the arbitrators must draft
the procedural rules by negotiating with
the parties given the absence of an arbi-
tration institution tasked with running the
arbitral proceedings. There still is a need
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to designate a neutral third party (known
as an ‘appointing authority’) to select ar-
bitrators if the parties fail to do so.

Some parties intentionally choose ad hoc
arbitration because they want to avoid
administrative fees imposed by arbitra-
tion institutions, which are sometimes
expensive. However, ad hoc arbitration
may be costlier than free institutional
arbitration, particularly if the parties did
not agree that the Ad Hoc arbitration fol-
low the rules of the United Nations Com-
mission on International Trade Law UN-
CITRAL Arbitration. Consequently, the
parties’ attorneys and the arbitrators have
to spend a long time negotiating proce-
dural rules, resulting in an ad hoc arbitra-
tion often ends costing more than the ad-
ministrative fees imposed by arbitration
institutions. Furthermore, the money and
the time allocated for international arbi-
tration is lost if the arbitration decision
is not applied.

Furthermore, since ad hoc arbitration
is not carried out or supervised by any
arbitral institution, it is likely that the
decisions of the ad hoc arbitration shall
include defects, and is scrutinized more
closely by national courts that are asked
to acknowledge or apply them. For the
aforementioned reasons, arbitration
counsels and experienced arbitrators
usually prefer conducting arbitration
processes under the rules belonging to
one of the leading international arbitra-
tion institutions. Nevertheless, this does
not mean that ad hoc arbitration will not
bring effective results, particularly if at-
torneys of the parties and the arbitrator
or arbitrators ensure the application of
arbitration decisions.

c¢. Determining arbitration rules

The parties should select a set of arbitra-
tion rules and use the model clause rec-
ommended for these arbitration rules as
a starting point. The second choice fac-
ing parties drafting an arbitration clause
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is selecting a set of arbitration rules. The
selected arbitration rules will provide the
procedural framework for the arbitral
proceedings. If the parties do not incor-
porate an established set of rules, many
procedural issues that may arise during
arbitral proceedings should be addressed
in the arbitration clause itself, an effort
that is rarely desirable and should be un-
dertaken with specialized advice.

When the parties opt for institutional ar-
bitration, the choice of arbitration rules
should always align with that of the ar-
bitral institution. When the parties have
opted for ad hoc arbitration, the parties
can select arbitration rules developed for
non-administered arbitration, eg, the Ar-
bitration Rules developed by the United
Nations Commission on International
Trade Law (‘UNCITRAL’). Arbitration
rules involve important principles con-
cerned with choosing the applicable law
and the provisions that govern arbitration
proceedings. Rules of procedure differ in
arbitration institutions, and the difference
is sometimes substantial. The rules gen-
erally include provisions that address the
following issues: requesting arbitration,
response to requesting arbitration, ap-
pointment of arbitrators and terms of ap-
pointment, location or site, the language
of arbitration, jurisdiction of the arbitra-
tor or arbitrators, exchange of documents
and other information, list of procedure,
procedural meetings and evidentiary hear-
ings, written documents provided by the
parties, submission of evidence, arbitra-
tion decision, decision of the arbitrator or
arbitrators, reimbursement of costs, etc.

In the broader context of the arbitration
rules that are agreed upon by the par-
ties, the parties and the arbitrators should
agree on the specific procedural provi-
sions that shall be used in their case, and
if the parties fail to reach an agreement
on a certain procedural issue, resolution
of the matter should be left to the arbitra-
tor or arbitrators.
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Arbitration procedures may seem similar
to formal judicial proceedings, but arbi-
tration procedures often differ from those
adopted by the courts, particularly in im-
portant disputes. Usually, procedures in
any arbitration process are a reflection of
the nationalities of the parties’ attorneys
and their legal counsel, as well as the
nationality and legal background of the
arbitrator or arbitrators (For example, if
the lawyer and the arbitrator or arbitra-
tors are of French nationality, it is more
likely that arbitration procedures shall
resemble procedures of French courts.
On the other hand, if the attorney, the ar-
bitrator or arbitrators were from different
countries and have different legal norms,
it is likely that the procedures shall be a
mix of the arbitration procedures used in
these countries.).

If parties, lawyers, and arbitrators come
from different jurisdictions and differ-
ent legal backgrounds, arbitration pro-
ceedings often reflect a coupling of legal
procedures, which combine civil law,
public law, and other relevant legal tra-
ditions. Such “international” approaches
empower the parties and the arbitrator or
arbitrators to formulate procedures that
are mixed and woven to suit the expec-
tations of the parties and the nature of
claims, which will guarantee that arbitra-
tion is the exclusive method for dispute
resolution under the contract, and use the
correct names of the arbitration institu-
tions and the arbitration rules to avoid
confusion or delays after conflicts arise.
In addition, the parties must ensure that
the language added to the sample clause
is consistent with the selected rules of ar-
bitration.

In those instances where contracting par-
ties agree to ad hoc arbitration without
designating a set of rules, the following
clause can be used for two-party con-
tracts:

All disputes arising out of or in con-
nection with this agreement, including
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any question regarding its existence,
validity or termination, shall be finally
resolved by arbitration.

d. Determining of the scope of disputes
subject to arbitration

The scope of an arbitration clause refers
to the type and ambit of disputes that are
subject to arbitration. Absent particular
circumstances compelling otherwise,
the scope of an arbitration clause should
be defined broadly to cover not only all
disputes ‘arising out of” the contract, but
also all disputes ‘in connection with’ (or
‘relating to’) the contract. Less inclusive
language invites arguments about wheth-
er a given dispute is subject to arbitra-
tion. In certain circumstances, the parties
may have good reasons to exclude some
disputes from the scope of the arbitration
clause. For example, it may be appropri-
ate to refer pricing and technical disputes
under certain contracts to expert determi-
nation rather than to arbitration.

Recommended Clauses:

If the parties do not use a model clause,
the following clause should be used:

All disputes arising out of or in con-
nection with this agreement, including
any question regarding its existence,
validity or termination, shall be finally
resolved by arbitration under [selected
arbitration rules].

Exceptionally, if there are special cir-
cumstances and the parties wish to limit
the scope of disputes subject to arbitra-
tion, the following clause can be used:
Except for matters that are specifically
excluded from arbitration hereunder,
all disputes arising out of or in con-
nection with this agreement, including
any question regarding its existence,
validity or termination, shall be finally
resolved by arbitration under [selected
arbitration rules].
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e. The selection of the place (or ‘seat’)
of arbitration

involves obvious practical considera-
tions: neutrality, availability of hearing
facilities, proximity to the witnesses and
evidence, the parties’ familiarity with
the language and culture, willingness
of qualified arbitrators to participate in
proceedings in that place. The place of
arbitration may also influence the pro-
file of the arbitrators, especially if not
appointed by the parties. Convenience
should not be the decisive factor, how-
ever, as under most rules the tribunal is
free to meet and hold hearings in places
other than the designated place of arbi-
tration.

The place of arbitration is the juridical
home of the arbitration. Close attention
must be paid to the legal regime of the
chosen place of arbitration because this
choice has important legal consequenc-
es under most national arbitration leg-
islations as well as under some arbitra-
tion rules. While the place of arbitration
does not determine the law governing
the contract and the merits, it does de-
termine the law (arbitration law or lex
arbitri) that governs certain procedural
aspects of the arbitration, eg, the pow-
ers of arbitrators and the judicial over-
sight of the arbitral process. Moreover,
the courts at the place of arbitration can
be called upon to provide assistance (eg,
by appointing or replacing arbitrators,
by ordering provisional and conserva-
tory measures, or by assisting with the
taking of evidence), and may also inter-
fere with the conduct of the arbitration
(eg, by ordering a stay of the arbitral
proceedings). Further, these courts have
jurisdiction to hear challenges against
the award at the end of the arbitration;
awards set aside at the place of arbitra-
tion may not be enforceable elsewhere.
Even if the award is not set aside, the
place of arbitration may affect the en-
forceability of the award under applica-
ble international treaties.

19

aSal) (lSa paad

Ol o il («asion Sf) Gl paai )
G e sy Llall Geday daaaly dddee
dicly AN asedl (e iy glandl
ComeSaal) dlawiud 5 A8 5 Al e cal Y
i ey L ) IS il o o LS
peinad ade Alla 8 Al b)) ey (peSadll
el gil) abiedl Wy aal V) el LY J8 (e
Ciluda sie 5 plaiall 85 ja oSl A o S

aad) A€l (S A (SLl L dadl )

cafatll Jladl) Jad) sa kel e 055
OIS Al aadlldalas ) seaniliall Cing s
e Aala A g8 U i ) las aaaall skl
Al gl Sl a5 alanal iy a1 13
Voo 8 aadll ael @ e Ly Gl
gl ASIal) () gl aaad e kel (S Jany
G (aSall o 5il8) (il dany gl cadlB gl
Jie aSaill dalaal 450 Y] (oal sill (ramy oSy
Llee o Sl Gl aY) 5 (peSaa) il
aSladll 3500 Sy caaii Lo e 5 e 2l
O Jie) Bae Lusall il il (S 8 A3A8))
Aa el jals JaY) o agllagiul o CpaSadll
LS (@AY g Jalatll b Baclisal) daind s
Jie) aatll 5,00 8 Jaxd) Ll Lad jsay
@l ) Gl (Sl el ya) Galaiy YY)
glaws (8 il palaiaV¥) Slaall s3gd )5Sy
O Y am akaill Al 8 aSall i () gadall
A Al S slalall Al (S
Sall 3 e akaill 8a jin o)l ) saa caSal)

A el A sall LB s g



An arbitration clause that fails to specify
the place of arbitration will be effective,
though undesirable. The arbitral institu-
tion, if there is one, or the arbitrators,
will choose for the parties if they can-
not agree on a place of arbitration after a
dispute has arisen. (In ad hoc arbitration,
however, if difficulties arise with the ap-
pointment of the arbitrators and no place
of arbitration is selected, the parties may
be unable to proceed with the arbitra-
tion unless courts in some country are
willing to assist.) The parties should not
leave such a critical decision to others.

The parties should specify in their arbi-
tration clause the ‘place of arbitration’,
rather than the place of the ‘hearing’. By
designating only the place of the hearing,
the parties leave it uncertain whether they
have designated the ‘place of arbitration’
for the purposes of applicable laws and
treaties. Moreover, by designating the
place of the hearing in the arbitration
clause, the parties deprive the arbitrators
of desired flexibility to hold hearings in
other places, as may be convenient.

Recommended Clause:

The place of arbitration shall be [city,
country].

f. Determining the number of arbitra-
tors

The parties should specify the number of
arbitrators (ordinarily one or three and,
in any case, an odd number). The number
of arbitrators has an impact on the over-
all cost, the duration and, on occasion,
the quality of the arbitral proceedings.
Proceedings before a three-member tri-
bunal will almost inevitably be lengthier
and more expensive than those before a
sole arbitrator. A three-member tribunal
may be better equipped, however, to ad-
dress complex issues of fact and law,
and may reduce the risk of irrational or
unfair results. The parties may also de-
sire the increased control of the process
afforded by each having the opportunity
to select an arbitrator.
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If the parties do not specify the number
of arbitrators (and cannot agree on this
once a dispute has arisen), the arbitral
institution, if there is one, will make
the decision for them, generally on the
basis of the amount in dispute and the
perceived complexity of the case. In
ad hoc arbitration, the selected arbitra-
tion rules, if any, will ordinarily specify
whether one or three arbitrators are to
be appointed absent contrary agreement.
Where the parties have not selected such
a set of arbitration rules, it is especially
important to specify the number of arbi-
trators in the clause itself.

Parties may remain deliberately silent as
to the number of arbitrators, reasoning
that the choice between a one- or three-
member tribunal will be better made if
and when a dispute arises. While the op-
portunity to decide this question after a
dispute arises is an advantage, the cor-
responding disadvantage is that the pro-
ceedings may be delayed if the parties
disagree on the number of arbitrators,
particularly in the ad hoc context. On
balance, it is recommended to specify
the number of arbitrators in advance in
the arbitration clause itself.

Recommended Clause:
There shall be [one or
arbitrator([s].

three]

g. Selecting and replacing arbitrators
Both institutional and ad hoc arbitra-
tion rules provide default mechanisms
for selecting and replacing arbitrators.
When they have incorporated such set
of rules, the parties may be content to
rely on the default mechanism set forth
in the rules. The parties may also agree
on an alternative method. For example,
many arbitration rules provide for the
chairperson of a three-member tribunal
to be selected by the two co-arbitrators
or by the institution. Parties often pre-
fer to attempt to select the chairperson
themselves in the first instance. If the
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parties decide to depart from the default
mechanism, they should use language
consistent with the terminology of the
applicable arbitration rules. For exam-
ple, under certain institutional rules, the
parties ‘nominate’ arbitrators, and only
the institution is empowered to ‘ap-
point’ them. When the parties have not
incorporated a set of arbitration rules, it
is crucial that they spell out the method
for selecting and replacing arbitrators in
the arbitration clause itself.

The need to designate an appointing au-
thority in the context of ad hoc arbitra-
tion constitutes a significant difference
between drafting an institutional arbitra-
tion clause and drafting an ad hoc arbi-
tration clause. In institutional arbitration,
the institution is available to select or re-
place arbitrators when the parties fail to
do so. There is no such institution in ad
hoc arbitration. It is, therefore, critical
that the parties designate an ‘appoint-
ing authority’ in the ad hoc context, to
select or replace arbitrators in the event
the parties fail to do so. Absent such a
choice, the courts at the place of arbi-
tration may be willing to make the nec-
essary appointments and replacement.
(Under the UNCITRAL Rules, the Sec-
retary General of the Permanent Court
of Arbitration designates the appointing
authority if the parties have failed to do
so in their arbitration clause.)

The appointing authority may be an ar-
bitral institution, a court, a trade or pro-
fessional association, or another neutral
entity. The parties should select an office
or title (eg, the president of an arbitral
institution, the chief judge of a court, or
the chair of a trade or professional as-
sociation) rather than an individual (as
such individual may be unable to act
when called upon to do so). The parties
should also make sure that the selected
authority will agree to perform its duties
if and when called upon to do so.
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Significant time may be wasted at the
outset of the proceedings if no time
limits are specified for the appointment
of the arbitrators. Such time limits are
ordinarily set in arbitration rules. Par-
ties that have agreed to incorporate such
rules thus need not concern themselves
with this issue, unless they wish to de-
part from the appointment mechanism
set forth in the rules. When the parties
have not agreed to incorporate a set of
arbitration rules, it is important to set
such time limits in the arbitration clause
itself.

When a tribunal is comprised of three
arbitrators, it sometimes occurs that one
arbitrator resigns, refuses to cooperate
or otherwise fails to participate in the
proceedings at a late and critical junc-
ture (eg, during the deliberations). In
those circumstances, replacement may
not be an option as it would overly de-
lay and disrupt the proceedings. Absent
specific authorization, however, the re-
maining two arbitrators may not be able
to render a valid and enforceable award.
Most (but not all) arbitration rules there-
fore permit the other two arbitrators in
such a situation to continue the proceed-
ings as a ‘truncated’ tribunal and to is-
sue an award. When the parties do not
select a set of arbitration rules (or where
the selected arbitration rules do not ad-
dress the issue), the parties can author-
ize in the arbitration clause a ‘truncated’
tribunal to proceed to render an award.

When institutional arbitration is chosen,
and the institutional rules do not provide
for all arbitrator selections and replace-
ments to be made by the parties in the
first instance, and the parties wish to
make their own selections, the follow-
ing clause can be used:

There shall be three arbitrators, one
selected by the initiating party in the
request for arbitration, the second
selected by the other party within
[30] days of receipt of the request for
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arbitration, and the third, who shall
act as [chairperson or presiding ar-
bitrator], selected by the two parties
within [30] days of the selection of the
second arbitrator. If any arbitrators
are not selected within these time pe-
riods, the [institution] shall make the
selection(s). If replacement of an ar-
bitrator becomes necessary, replace-
ment shall be done

by the same method(s) as above.

When non-administered arbitration is
chosen, the parties can provide for a
method of selection and replacement of
arbitrators by choosing a set of ad hoc
arbitration rules, eg, the UNCITRAL
Arbitration Rules.

The clause proposed above for ad hoc
arbitration without a set of arbitration
rules sets forth a comprehensive mecha-
nism to select and replace the members
of a three-member tribunal and includes
provisions permitting a truncated tribu-
nal to proceed to render an award with-
out the participation of an obstructive or
defaulting arbitrator.

In similar circumstances, but where the
parties wish to submit their dispute to a
sole arbitrator, the parties can amend the
clause proposed above and use the fol-
lowing language:

There shall be one arbitrator, selected
jointly by the parties. If the arbitrator
is not selected within [30] days of the
receipt of the request for arbitration,
the [designated appointing authority]
shall make the selection.

h. Selecting arbitration language

Arbitration clauses in contracts between
parties whose languages differ, or whose
shared language differs from that of the
place of arbitration, should ordinarily
specify the language of arbitration. In
making this choice, the parties should
consider not only the language of the
contract and of the related documenta-
tion, but also the likely effect of their
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choice on the pool of qualified arbitra-
tors and counsel. Absent a choice in the
arbitration clause, it is for the arbitrators
to determine the language of arbitration.
It is likely that the arbitrators will choose
the language of the contract or, if differ-
ent, of the correspondence exchanged
by the parties. Leaving this decision to
the arbitrators could cause unnecessary
cost and delay.

Contract drafters are often tempted to
provide for more than one language of
arbitration. The parties should carefully
consider whether to do so. Multi-lingual
arbitration, while workable (there are
numerous examples of proceedings con-
ducted in both English and Spanish, for
example), may present challenges de-
pending on the languages chosen. There
may be difficulties in finding arbitra-
tors who are able to conduct arbitra-
tion proceedings in two languages, and
the required translation and interpreta-
tion may add to the costs and delays
of the proceedings. A solution may be
to specify one language of arbitration,
but to provide that documents may be
submitted in another language (without
translation).

Recommended Clause:
The language of the arbitration shall
be [...].

i. Selecting governing laws of the con-
tract and any subsequent disputes

In international transactions, it is im-
portant for the parties to select in their
contract the rules of law that govern the
contract and any subsequent disputes
(the ‘substantive law’).

The choice of substantive law should
be set forth in a clause separate from
the arbitration clause or should be ad-
dressed together with arbitration in a
clause which makes clear that the clause
serves a dual purpose, eg, captioning
the clause ‘Governing Law and Arbitra-
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tion [or Dispute Resolution].” This is so
because issues can arise under the sub-
stantive law during the performance of
the contract independent of any arbitral
dispute.

By choosing the substantive law, the
parties do not choose the procedural or
arbitration law. Such law, absent a con-
trary agreement, is ordinarily that of the
place of arbitration. Although the parties
can agree otherwise, it is rarely advis-
able to do so.

Recommended Clause:

The following clause can be used to se-
lect the substantive law:

This agreement is governed by, and
all disputes arising under or in con-
nection with this agreement shall be
resolved in accordance with, [selected
law or rules of law].

II: Optional issues in drafting

There are some options that contracting
parties may consider while negotiating
the arbitration clause, and the most im-
portant options are as follows:

a. Allocation of costs and fees

Costs (eg, arbitrators’ fees and expenses
and, if applicable, institutional fees) and
lawyers’ fees can be substantial in inter-
national arbitration. It is rarely possible
to predict how the arbitral tribunal will
allocate these costs and fees, if at all,
at the end of the proceedings. Domes-
tic approaches diverge widely (from no
allocation at all to full recovery by the
prevailing party), and arbitrators have
wide discretion in this respect.

Given these uncertainties, the parties
may wish to address the issue of costs
and fees in their arbitration clause (bear-
ing in mind that such provisions may not
be enforceable in certain jurisdictions).
The parties have several options. They
may merely confirm that the arbitrators
can allocate costs and fees as they see
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fit. They may provide that the arbitrators
make no allocation of costs and fees.
They may try to ensure that costs and
fees are allocated to the ‘winner’ or the
‘prevailing party’ on the merits, or that
the arbitrators are to allocate costs and
fees in proportion to success or failure.
The parties should avoid absolute lan-
guage (‘shall’) in drafting such a clause,
as the identification of the ‘winner’ or
the ‘prevailing party’ may be difficult
and the clause may needlessly constrain
the arbitrators in their allocation of costs
and fees.

The parties may also wish to consider
whether to allow compensation for the
time spent by management, in-house
counsel, experts and witnesses, as this
issue is often uncertain in international
arbitration.

Recommended Clauses:

The following clause can be used to en-
sure that the arbitrators have discretion
to allocate both costs and fees (or to re-
affirm such discretion if the designated
arbitration rules include a provision to
this effect):

The arbitral tribunal may include in
its award an allocation to any party
of such costs and expenses, including
lawyers’ fees [and costs and expenses
of management, in-house counsel, ex-
perts and witnesses], as the arbitral
tribunal shall deem reasonable.

The following clause provides for allo-
cation of costs and fees to the ‘prevail-
ing’ party:

The arbitral tribunal may award its
costs and expenses, including law-
yers’ fees, to the prevailing party, if
any and as determined by the arbitral
tribunal in its discretion.

The following clause provides for allo-
cation of costs and fees in proportion to
success:

The arbitral tribunal may include in

27

Uanadd lan 4 las agiSey Sl ladyl
¢ 350 ‘; «C_)\JS\» oyl gwy\} Cadlsal)
S el s e iy Lay ol g1 50
Aalladll i) aladial galii GlRY) e
OsS ol (S s il 138 At lua 8 (<)
Aoa 2l 2 38 5 L (gl DY)y o dall aass

s ol LY Liad Gl Gy
di e Gortua) Gl g pailly Fladdl
o)l s Cpalaall s @153 500 3 cal yhaY)
L;EJLG.\S}AJ;}&)A‘Y“&AJ&J&;\;LJ)@‘J

) sl sl

058 o) ey N Tl alaiiul (Says
panadl Bl Lod il 4a (paSaall
A aslisale) o ¥y cadlsall e S
L Badaall alaill de ) 8 Ciana 13) i el

;Lr'u.d\\ﬁ@_j

NA Lasa (B0 of pusatl) Aigl Ssa)
Loy sk (oY b g paall g A Gamadty
by puany cillSiy Slalaall qiladl &) 3
S caggdlly slpAly cpalaally il kY

(Ysina ol i g3l gadl)

QIS Gapadd Ja 4 adull Ll
ey ahall Gl

Q\—@\jluﬂéﬂo\ﬁﬂiw‘)ﬁ)
] U3 8 Lay ey laall g LIS — a2 g
Al A (8 (pe 2354l sadl) o g cBlalanal)

(. il 8d g

) gl ol e il Sy
I gasa (g o sl Aigd S5
L“ié‘gdbk‘i\u.b Gl g paal) g i<ty &g



their award an allocation to any party
of such costs and expenses, including
lawyers’ fees [and costs and expenses
of management, in-house counsel, ex-
perts and witnesses], as the arbitral
tribunal shall deem reasonable. In
making such allocation, the arbitral
tribunal shall consider the relative
success of the parties on their claims
and counterclaims and defenses.

The following clause can be used to en-
sure that the arbitrators do not allocate
costs and fees:

All costs and expenses of the arbitral
tribunal [and of the arbitral institu-
tion] shall be borne by the parties
equally. Each party shall bear all
costs and expenses (including of its
own counsel, experts and witnesses)
involved in preparing and presenting
its case.

It is preferable to use the above clause in
contracts and international conventions
containing the arbitration clause.

b. Qualifications required of arbitrators
An advantage of arbitration, as com-
pared to national court proceedings, is
that the parties select the arbitrators and
can, therefore, choose individuals with
expertise or knowledge relevant to their
dispute.

It is usually not advisable, however,
to specify in the arbitration clause the
qualifications required of arbitrators.
The parties are ordinarily in a better po-
sition at the time of a dispute to know
whether expertise is required, and if so,
which, and each remains free at that
time to appoint an arbitrator with the
desired qualifications. Specifying quali-
fication requirements in the arbitration
clause may also drastically reduce the
pool of available arbitrators. Further, a
party intent on delaying the proceedings
may challenge arbitrators on the basis of
the qualification requirements.
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If the parties nonetheless wish to spec-
ify such qualifications in the arbitration
clause, they should avoid overly specific
requirements, as the arbitration agree-
ment may be unenforceable if, when a
dispute arises, the parties are unable to
identify suitable candidates who both
meet the qualification requirements and
are available to act as arbitrators.

Parties sometimes specify that the sole
arbitrator or, in the case of a three-mem-
ber panel, the presiding arbitrator shall
not share a common nationality with
any of the parties. In institutional arbi-
tration, such qualification requirement is
often superfluous, as arbitral institutions
ordinarily apply such practice in mak-
ing appointments. In ad hoc arbitration,
however, the parties may want to spec-
ify this requirement in their arbitration
clause.

Recommended Clauses:

The qualifications of arbitrators can
be specified by adding the following to
the arbitration clause:

[Each arbitrator][The presiding arbi-
trator]

shall be [a lawyer/an accountant].

Or

[Each arbitrator][The presiding arbi-
trator]

shall have experience in [specific in-
dustry].

Or

[The arbitrators][The presiding arbi-
trator] shall

not be of the same nationality as any
of the parties.

c. Time limits

Parties sometimes try to save costs and
time by providing in the arbitration
clause that the award be made within
a fixed period from the commence-
ment of arbitration (a process known as
‘fast-tracking”). Fast-tracking can save
costs, but parties can rarely know at the
time of drafting the arbitration clause
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whether every dispute liable to arise un-
der the contract will be appropriate for
resolution within the prescribed period.
An award that is not rendered within the
prescribed period may be unenforceable
or may attract unnecessary challenges.

If, despite these considerations, the
parties wish to set time limits in the
arbitration clause, the tribunal should
be allowed to extend these time limits
to avoid the risk of an unenforceable
award.

Recommended Clauses:

The following clause can be used to set
time limits:

The award shall be rendered within
[...] months of the appointment of
[the sole arbitrator] [the chairper-
son], unless the arbitral tribunal de-
termines, in a reasoned decision, that
the interest of justice or the complex-
ity of the case requires that such limit
be extended.

d. Finality of arbitration

An advantage of arbitration is that arbi-
tral awards are final and not subject to
appeal. In most jurisdictions, awards can
be challenged only for lack of jurisdic-
tion, serious procedural defects or un-
fairness, and cannot be reviewed on the
merits. Most arbitration rules reinforce
the finality of arbitration by providing
that awards are final and that the parties
waive any recourse against them.

When the arbitration clause does not
incorporate a set of arbitration rules,
or where the incorporated rules do not
contain finality and waiver of recourse
language, it is prudent to specify in the
arbitration clause that awards are final
and not subject to recourse. Even where
the parties incorporate arbitration rules
that contain such language, it may still
be advisable to repeat this language in
the arbitration clause if the parties an-
ticipate that the award may need to be
enforced or otherwise scrutinized in
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jurisdictions that view arbitration with
suspicion. When adding a waiver of
recourse to the arbitration clause, the
parties should review the law of the seat
of arbitration to determine the scope of
what is being waived, and the language
required under the lex arbitri.

Parties are sometimes tempted to ex-
pand the scope of judicial review by,
for example, allowing review of the
merits. It is rarely advisable, and often
not open to the parties, to do so. If the
parties nonetheless wish to expand the
scope of judicial review, specialized ad-
vice should be sought and the law at the
place of arbitration should be reviewed
carefully.

Recommended Clauses:

When the parties wish to emphasize the
finality of arbitration and to waive any
recourse against the award, the follow-
ing language can be added to the arbitra-
tion clause, subject to any requirement
imposed by the lex arbitri:

Any award of the arbitral tribunal
shall be final and binding on the par-
ties. The parties undertake to comply
fully and promptly with any award
without delay and shall be deemed to
have waived their right to any form
of recourse insofar as such waiver can
validly be made.

When, in the exceptional case, the par-
ties wish to expand the scope of judicial
review and allow appeals on the merits,
the parties should seek advice as to their
power to do so in the relevant jurisdic-
tion. Where enforceable, the following
sentence can be considered:

The parties shall have the right to
seek judicial review of the tribunal’s
award in the courts of [selected juris-
diction] in accordance with the stand-
ard of appellate review applicable to
decisions of courts of first instance in
such jurisdiction(s).
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e. The authority of the court of arbi-
tration and the courts in regards to
temporary and precautionary meas-
ures

It is rarely necessary to provide in the
arbitration clause that the arbitral tribu-
nal or the courts or both have the author-
ity to order provisional and conservatory
measures pending decision on the mer-
its. The arbitral tribunal and the courts
ordinarily have the authority to do so,
subject to various conditions, even
where the arbitration clause is silent in
this respect. The authority of the arbitral
tribunal rests with the arbitration rules
and the relevant arbitration law. That of
the courts rests with the relevant arbitra-
tion law.

When the governing arbitration law re-
stricts the availability of provisional or
conservatory relief, however, or when
the availability of provisional and con-
servatory relief is of special concern
(eg, because trade secrets or other con-
fidential information are involved), the
parties may want to make the authority
of the arbitral tribunal and the courts
explicit in the arbitration clause. When
the availability of provisional and con-
servatory relief is of special concern, the
parties may also want to modify restric-
tive aspects of the applicable arbitration
rules. For example, certain institutional
rules restrict the right of the parties to
apply to the courts for provisional and
conservatory relief once the arbitral
tribunal is appointed. Under other ar-
bitration rules, the arbitral tribunal is
authorized to order provisional and con-
servatory measures with respect to ‘the
subject matter of the dispute’, which
leaves uncertain whether the arbitral
tribunal can order measures to preserve
the position of the parties (eg, injunc-
tion, security for costs) or the integrity
of the arbitral process (eg, freezing or-
ders, anti-suit injunctions).
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Recommended Clauses:

The following clause can be used to
make explicit the authority of the arbi-
tral tribunal with respect to provisional
and conservatory relief:

Except as otherwise specifically lim-
ited in this agreement, the arbitral
tribunal shall have the power to grant
any remedy or relief that it deems
appropriate, whether provisional
or final, including but not limited to
conservatory relief and injunctive re-
lief, and any such measures ordered
by the arbitral tribunal shall, to the
extent permitted by applicable law,
be deemed to be a final award on the
subject matter of the measures and
shall be enforceable as such.

The following clause can be added to
the above clause, or used independently,
to specify that resort to courts for provi-
sional and conservatory measures is not
precluded by the arbitration agreement:
Each party retains the right to apply
to any court of competent jurisdiction
for provisional and/or conservatory
relief, including prearbitral attach-
ments or injunctions, and any such re-
quest shall not be deemed incompat-
ible with the agreement to arbitrate
or a waiver of the right to arbitrate.

f. Document production

While the extent document production
and information exchange in interna-
tional arbitration varies from case to
case and from arbitrator to arbitrator,
parties are usually required to produce
identified documents (including internal
documents) that are shown to be relevant
and material to the dispute. Other fea-
tures particular to ‘discovery’ in some
jurisdictions, such as depositions and
interrogatories, are ordinarily absent.
The parties have three primary options
regarding information or document pro-
duction. They can say nothing about it
and be content to rely on the default pro-
visions of the governing arbitration law,
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which ordinarily leaves the question to
the discretion of the arbitrators. They
can devise their own standards (bearing
in mind that extensive document pro-
duction is likely to have a major impact
on the length and cost of the proceed-

ings).

A difficulty that may arise in the con-
text of document production in interna-
tional arbitration is the issue of which
rules should govern whether certain
documents are exempt from production
due to privilege. When, in the rare in-
stance, contracting parties can foresee
at the contract drafting stage that issues
of privilege may arise and be of conse-
quence, the parties may want to specify
in their arbitration clause the principles
that will govern all such questions.

Recommended Clauses:

The following clause can be used if the
parties wish to specify the principles
that will govern issues of privilege with
respect to document disclosure:

All contentions that a document or
communication is privileged and, as
such, exempt from production in the
arbitration.

g. Confidentiality issues

Parties frequently assume that arbitra-
tion proceedings are confidential. While
arbitration is private, in many jurisdic-
tions parties are under no duty to keep
the existence or content of the arbitra-
tion proceedings confidential. Few na-
tional laws or arbitration rules impose
confidentiality obligations on the par-
ties. Where a general duty is recognized,
it is often subject to exceptions.

Parties concerned about confidential-
ity should, therefore, address this issue
in their arbitration clause. In doing so,
the parties should avoid absolute re-
quirements because disclosure may be
required by law, to protect or pursue a
legal right or to enforce or challenge an
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award in subsequent judicial proceed-
ings. The parties should also anticipate
that the preparation of their claims, de-
fenses and counterclaims may require
disclosure of confidential information to
non-parties (witnesses and experts).

Conversely, given the common assump-
tion that arbitration proceedings are
confidential, where the parties do not
wish to be bound by any confidentiality
duties, the parties should expressly say
so in their arbitration clause.

Recommended Clauses:

The following clause imposes confiden-
tiality obligations upon the parties:

The existence and content of the ar-
bitral proceedings and any rulings or
award shall be kept confidential by
the parties and members of the arbi-
tral tribunal except (i) to the extent
that disclosure may be required of a
party to fulfill a legal duty, protect
or pursue a legal right, or enforce or
challenge an award in bona fide legal
proceedings before a state court or
other judicial authority, (ii) with the
consent of all parties, (iii) where need-
ed for the preparation or presentation
of a claim or defense in this arbitra-
tion, (iv) by order of the arbitral tri-
bunal upon application of a party, (v)
by complying with an international
treaty, etc.

The following clause may be used where
the parties do not wish to be bound by
any confidentiality obligation:

The parties shall be under no confi-
dentiality obligation with respect to
arbitration hereunder except as may
be imposed by mandatory provisions
of law.
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III: Other issues or language uses:

a. Drafting Guidelines for Multi-Tier
Dispute Resolution Clauses

It is common for dispute resolution
clauses in international contracts to
provide for negotiation, mediation or
some other form of alternative dispute
resolution as preliminary steps before
arbitration. Construction contracts, for
example, sometimes require disputes to
be submitted to a standing dispute board
before they can be referred to arbitra-
tion. These clauses, known as multi-tier
clauses, present specific drafting chal-
lenges.

A multi-tier clause that requires negotia-
tion or mediation before arbitration may
be deemed to create a condition prec-
edent to arbitration. To minimize the
risk that a party will use negotiation or
mediation in order to gain delay or other
tactical advantage, the clause should
specify a time period beyond which the
dispute can be submitted to arbitration,
and this time period should generally be
short. In specifying such time period,
the parties should be aware that com-
mencing negotiation or mediation may
not be sufficient to suspend the prescrip-
tion or limitation periods.

The period of time for negotiation or
mediation should be triggered by a de-
fined and indisputable event, such as a
written request to negotiate or mediate
under the clause or the appointment of
a mediator. It is not advisable to define
the triggering event by reference to a
written notice of the dispute because a
mere written exchange about the dispute
might then be sufficient to trigger the
deadline.

The following clause provides for both
mandatory negotiation and mediation
sequentially before arbitration:

All disputes arising out of or in con-
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nection with this agreement, including
any question regarding its existence,
validity or termination (‘Dispute’),
shall be resolved in accordance with
the procedures specified below, which
shall be the sole and exclusive proce-
dures for the resolution of any such
Dispute.

(1) Negotiation

The parties shall endeavor to resolve
any Dispute amicably by negotiation
between executives who have author-
ity to settle the Dispute [and who are at
a higher level of management than the
persons with direct responsibility for
administration or performance of this
agreement].

(2) Mediation

Any Dispute not resolved by negotiation
in accordance with paragraph (1) within
[30] days after either party requested in
writing negotiation under paragraph (1),
or within such other period as the par-
ties may agree in writing, shall be set-
tled amicably by mediation under the
[designated set of mediation rules].

(3) Arbitration

Any Dispute not resolved by mediation
in accordance with paragraph (2) within
[45] days after appointment of the me-
diator, or within such other period as
the parties may agree in writing, shall
be finally settled under the [designated
set of arbitration rules] by [one or three]
arbitrator[s] appointed in accordance
with the said Rules. The place of arbi-
tration shall be [...]. The language of
arbitration shall be [...].

[All communications during the nego-
tiation and mediation pursuant to para-
graphs (1) and (2) are confidential and
shall be treated as made in the course of
compromise and settlement negotiations
for purposes of applicable rules of evi-
dence and any additional confidential-
ity and professional secrecy protections
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provided by applicable law.]

b. Drafting Guidelines for Multiparty
Arbitration Clauses

International contracts often involve
more than two parties. Parties drafting
arbitration clauses for these contracts
may fail to realize the specific drafting
difficulties that result from the multi-
plicity of parties. In particular, one can-
not always rely on the model clauses of
arbitral institutions, as these are ordinar-
ily drafted with two parties in mind and
may need to be adapted to be workable
in a multiparty context. Specialized ad-
vice should generally be sought to draft
such clauses.

Procedural complexities may abound in
the multiparty context. One is that of in-
tervention: a contracting party that is not
party to an arbitration commenced under
the clause may wish to intervene in the
proceedings. Another is that of joinder:
a contracting party that is named as re-
spondent may wish to join another con-
tracting party that has not been named
as respondent in the proceedings.

An arbitration clause would be workable
even if it failed to address these com-
plexities. Such clause would, however,
leave open the possibility of overlap-
ping proceedings, conflicting decisions
and associated delays, costs and uncer-
tainties.

There is no easy way to address these
complexities. A multiparty arbitration
clause should be carefully drafted with
regard to the particular circumstances,
and specialized advice should usually
be sought. As a general rule, the clause
should provide that notice of any pro-
ceedings commenced under the clause
be given to each contracting party re-
gardless of whether that contracting par-
ty is named as respondent. There should
be a clear time period after that notice
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for each contracting party to intervene
or join other contracting parties in the
proceedings, and no arbitrator should be
appointed before the expiry of that time
period.

Alternatively, the parties can opt to ar-
bitrate under institutional rules that pro-
vide for intervention and joinder, bear-
ing in mind that these rules may give
wide discretion to the institution in this
respect.

The following provision provides for in-
tervention and joinder of other parties to
the same agreement:

All disputes arising out of or in con-
nection with this agreement, includ-
ing any question regarding its exist-
ence, validity or termination, shall be
finally resolved by arbitration under
[selected arbitration rules], except
as they may be modified herein or by
mutual agreement of

the parties.

Any party to this agreement may in-
tervene in any arbitration proceedings
hereunder by submitting a written notice
of claim, counterclaim or cross-claim
against any party to this agreement,
provided that such notice is also sent to
all other parties to this agreement [and
to the designated arbitral institution, if
any].

Any party to this agreement may in-
tervene in any arbitration proceedings
hereunder by submitting a written notice
of claim, counterclaim or cross-claim
against any party to this agreement,
provided that such notice is also sent to
all other parties to this agreement [and
to the designated arbitral institution, if
any| within [30] days from the receipt
by such intervening party of the relevant
request for arbitration or notice of claim,
counterclaim or cross-claim.

Any party to this agreement named as
respondent in a request for arbitration,
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or a notice of claim, counterclaim or
cross-claim, may join any other party
to this agreement in any arbitration
proceedings hereunder by submitting a
written notice of claim, counterclaim or
cross-claim against that party, provided
that such notice is also sent to all other
parties to this agreement [and to the
designated arbitral institution, if any]
within [30] days from the receipt by
such respondent of the relevant request
for arbitration or notice of claim, coun-
terclaim or cross-claim.

Any joined or intervening party shall be
bound by any award rendered by the ar-
bitral tribunal even if such party chooses
not to participate in the arbitration pro-
ceedings.

c. Drafting Guidelines for Multi-Con-
tract Arbitration Clauses

The parties should avoid specifying dif-
ferent dispute resolution mechanisms in
their related contracts (eg, arbitration
under different sets of rules or in differ-
ent places), lest they run the risk of frag-
menting future disputes. An arbitral tri-
bunal appointed under the first contract
may not have jurisdiction to consider a
dispute that raises questions about the
second contract, thus inviting parallel
proceedings.

Assuming the parties want consistent
decisions and wish to avoid parallel pro-
ceedings, a straightforward solution is
to establish a stand-alone dispute reso-
lution protocol, which is signed by all
the parties and then incorporated by ref-
erence in all related contracts. If it is im-
practical to conclude such a protocol, the
parties should ensure that the arbitration
clauses in the related contract are iden-
tical or complementary. It is especially
important that the arbitration clauses
specify the same set of rules, place of
arbitration and number of arbitrators.
To avoid difficulties when proceedings
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are consolidated, the same substantive
law and language of arbitration should
also be specified. The parties should
also make clear that a tribunal appointed
under one contract has jurisdiction to
consider and decide issues related to the
other related contracts.

If the parties do not wish to, or cannot,
establish a stand-alone dispute resolu-
tion protocol, the following provision
should be added to the arbitration clause
in each related contract:

The parties agree that an arbitral
tribunal appointed hereunder or un-
der [the related agreement(s)] may
exercise jurisdiction with respect to
both this agreement and [the related
agreement(s)].

If the parties wish to permit consolida-
tion of related arbitrations, they should
say so in the arbitration clause. Courts
in some jurisdiction have discretion to
order consolidation of related arbitra-
tion proceedings, but ordinarily will not
do so absent parties’ agreement. Where
the courts at the place of arbitration have
no such power, or where the parties do
not wish to rely on judicial discretion,
the parties should also spell out in the
clause the procedure for consolidating
related proceedings. The applicable ar-
bitration rules, if any, and the law of the
place of arbitration should be reviewed
carefully, as they may constrain the par-
ties” ability to consolidate arbitral pro-
ceedings. Conversely, in some jurisdic-
tions, the parties may want to exclude
the possibility of consolidation (or class
arbitration).

Specialized advice is required when
the related contracts also involve more
than two parties. Drafting consolida-
tion provisions in a multiparty context
is especially intricate. An obvious diffi-
culty is that each party must be treated
equally with respect to the appointment
of the arbitrators. A workable, but less
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than ideal, solution is to provide for all
appointments to be made by the institu-
tion or appointing authority. The parties
should also be aware that a consolida-
tion clause may, in some jurisdictions,
be read as consent to class-action arbi-
tration.

Recommended Clauses:

The following provision provides for
consolidation of related arbitrations be-
tween the same two parties:

If two or more arbitrations are com-
menced hereunder and/or [the re-
lated agreements], any party named
as claimant or respondent in any of
these arbitrations may petition any
arbitral tribunal appointed in these
arbitrations for an order that the sev-
eral arbitrations be consolidated in a
single arbitration before that arbitral
tribunal (a ‘Consolidation Order’).
In deciding whether to make such a
Consolidation Order, that arbitral
tribunal shall consider whether the
several arbitrations raise common
issues of law or facts and whether to
consolidate the several arbitrations
would serve the interests of justice
and efficiency.

IV: Clauses from the model arbi-
tration clause drafting in contracts
adopted by international bodies

1-Model arbitration clause (ad-hoc)
(Every conflict, disagreement or claim
arising from or related to this contract,
or concerning a breach of its terms,
its termination, or invalidity shall be
settled through arbitration according
to the Arbitration Rules of the United
Nations Commission on International
Trade Law, in its current form).

2-International Chamber of Commerce
ICco)

(All disputes arising out of or related
to this contract shall be settled de-
finitively by arbitration in accordance
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with the rules of Arbitration of the
International Chamber of Commerce
by an arbitrator or several arbitra-
tors appointed in accordance with
these rules).

3-International Centre for Dispute Res-
olution of the American Arbitration So-
ciety (AAA)

(Every conflict, disagreement, or
claim arising from this contract or re-
lated to it shall be settled definitively
in accordance with the rules of the
international arbitration rules of the
American Arbitration Society).

4-London Court of International Arbi-
tration (LCIA)

Any dispute arising out of or related
to this contract, including any matter
concerning its existence, validity, or
termination shall be referred and set-
tled definitively by arbitration under
the rules of the LCIA, which are in-
cluded in the reference to this clause.
The number of arbitrators shall be
(one/three).

The place of arbitration shall be (city
and/or state).

The language used in arbitration pro-
cedure shall be (...).

The law applicable to the contract is
the substantive law of (...).

5-Cairo Regional Center for Internation-
al Commercial Arbitration (CRCICA)
(Any dispute, controversy or claim
arising from this contract, related
to this contract, or in violation of its
provisions, its dissolution, or nullity
shall be settled by arbitration in ac-
cordance with the arbitration rules
applicable in the Cairo Regional Cen-
tre for International Commercial Ar-
bitration).

6-Milan Chamber of Domestic and In-
ternational Arbitration

An arbitration clause of recourse for an
individual arbitrator.
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(All disputes arising out of this con-
tract, including those relating to its va-
lidity, interpretation, implementation,
and termination shall be referred to
an individual arbitrator in accordance
with the international arbitration rules
of the Milan Chamber of Domestic and
International Arbitration, which all
parties confirm their knowledge and
acceptance of it.

The individual arbitrator shall settle the
dispute in accordance with rules of...
The language of arbitration is...)

V: Other types of formulations
1-(The language of arbitration is...).

2-(Arbitration begins under the arbitration
request from the Plaintiff to the Defend-
ant, with a request to show the nature of
the claim).

3-(The Court of arbitration consist of three
arbitrators, one is designated by the Plain-
tiff in the arbitration request and the other
is designated by the Defendant within (30)
days of the receipt of the request for ar-
bitration, while the third, the head of the
Court, is selected by the two parties within
thirty (30) days from the identification of
the second arbitrator. In the case an arbi-
trator is not selected during the prescribed
time periods, the [selected designated au-
thority] makes this selection at the request

of any party.

4-(In the event of a vacancy, the vacancy
shall be filled by the manner in which the
arbitrator was initially designated. In the
case of a vacancy during or after the hear-
ing, the two remaining arbitrators may ar-
bitrate and issue the decision).

5-(Arbitrators are independent and im-
partial, and any decision appealing the
integrity or independence of any arbitrator
shall be taken by the selected designated
authority).

6-(The parties shall agree on the procedure
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used during arbitration. In the failure to
do so, the procedure shall be determined
by the arbitration court after consultation
with the parties).

7-(The Court of arbitration shall have the
right to judge according to its jurisdiction,
including any objections with respect to
the existence, validity or effectiveness of
the arbitration agreement. The Arbitration
Court may also make a tentative decision
regarding jurisdiction or the facts as it sees
fit based on the present circumstances).

8-(Negligence of any party does not pre-
vent the Arbitration Court from issuing a
judgment).

9-(The arbitral tribunal may issue its deci-
sions through majority voting, and in the
absence of the ability to reach a majority,
the presiding arbitrator may issue a deci-
sion similarly as if he was a single arbitra-
tor).

10-(In the case of an arbitrator’s refusal to
participate after the arbitrator’s appoint-
ment by request, the two remaining arbi-
trators may begin arbitrating and issuing
a decision if there is no justification for
the arbitrator’s failure or refusal to partici-
pate).

11-(Any judgment issued by the Court of
arbitration is final and binding on parties,
and the parties undertake to implement
it without delay. In addition, parties may
seek the enforcement of any judgment in
any court of competent jurisdiction).

VI: Issues to be taken into consideration
when drafting the arbitration clause in
investment contracts

In view of the important role international
cooperation plays in economic develop-
ment, the important role that private inter-
national investment plays in this region,
and the possibility of having occasional
disputes related to such investments be-
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tween contracting states and nationals of
other contracting states, particularly after
Irag’s accession to the ICSID Conven-
tion of 1965 and in accordance with the
provision of article 25 thereof, the follow-
ing should be taken into account when
drafting arbitration clauses in investment
contracts: —

1-Foreign investors differ from local in-
vestors who are familiar with domestic
legislation. In contrast, foreign investors
are unfamiliar with domestic legislation.
The legislation’s lack of clarity and the
foreign investor’s unfamiliarity with the
judicial proceedings compel him to resort
to arbitration.

2-Arbitration is not a means for terminat-
ing the contract, but a means to restoring
the contractual balance. Consequently, the
government authorities should carefully
consider drafting the terms of the contract
to protect both parties and ensure their
understanding of the contract. As a result,
the precise formulation of the contractual
terms will limit the outbreak of disputes
and narrowly restrict their scope.

3-Government agencies that adhere to the
implementation of local law and the juris-
diction of its judiciary on all disputes will
produce a hostile investment climate. Fur-
thermore, the urgent need to obtain essen-
tial capital to achieve government plans
without the use of state funding necessi-
tates arbitration. Despite that the concept
of arbitration does not present concrete
guarantees to the hosting country and is
merely a means of protecting investors by
ensuring the application of international
legal systems that do not take into account
the specific local circumstances and its
laws, the drafters should nonetheless en-
sure accuracy and precision when drafting
contracts. Doing so may position the gov-
ernmental agencies favorably with inves-
tors because they will find the arbitration
proceedings more reliable.
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4-Attracting investors should not be sole
purpose for arbitration proceedings; the
State must ensure that investors are con-
fident with their investments. Further-
more, the State should have no intention
of circumventing its commitments and
must protect the state’s reputation and
its investment climate, especially since
the investments are directly linked to the
wellbeing of the State, such as the exploi-
tation of natural resources or, indirectly,
its impact on the country’s economic de-
velopment plans.

S-Investment activities differ from busi-
ness activities as the investor carries
greater risks by bringing capital to the
host State for investment. Therefore, the
State should, to the furthest extent, take
measures to protect such funds. Further-
more, the settlement of dispute through
conciliation, reconciliation, mediation,
and arbitration instills more confidence in
the investor.

6-The belief that arbitration waives the
State’s sovereign immunity is incorrect.
Arbitration represents a waiver of juris-
dictional immunity and may allow a State
to participate in international arbitration,
which maintains each state’s sovereignty.

7- Taking into account the importance
of projects and their economic viability,
drafters of the arbitration clause should
consider using the ICSID Convention as
a last resort. The provisions of the ICSID
arbitration center can only be appealed to
the ICSID arbitration center itself. Further,
the judgments issued from the ICSID are
issued without being reviewed by national
jurisdictions; the national jurisdictions’
only role is to enforce the judgments as if
they were issued by a national court.

8- Drafters must obtain adequate informa-
tion about both parties to the contract and
the main arbitration systems. Furthermore,
international conventions that contain pro-
visions must be taken into account.
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APPENDIX: ONLINE ARBITRATION RESOURCES

A-Links to regional and international arbitration rules:
Wae) g8 g asSad 381 e oyl g -l
(J)siasi sall) D gall (5 jlaill ) silal Baniall aay) ]
United Nations Commission on International Trade Law (UNCITRAL)
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf
http://www.uncitral.org/uncitral/ar/uncitral_texts/arbitration/2010Arbitration_rules.html
(el 4510)
(SIAC) (sl psSaills ) silainn 58 5
http://www.siac.org.sg/our-rules/rules/siac-rules-2016
(LCIA) Jsal aSaill il AaSaa
The London Court of International Arbitration
http://www.Icia.org/Dispute _Resolution_Services/Icia-arbitration-rules-2014.aspx
(0209) (ICC) A sall 5yl 48 2
International Chamber of Commerce
https://iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitration/
(SY) (PCA) Aeilll oSl uSae
Permanent Court of Arbitration
https://pca-cpa.org/wp-content/uploads/sites/175/2015/11/PCA-Arbitration-Rules-2012.pdf
https://pca-cpa.org/wp-content/uploads/sites/175/2015/12/PCA__ Arbitration Rules AR.pdf
(el 4210)
(DIAC) sl o8l (2 S 5
Dubai International Arbitration Centre
http://www.diac.ae/idias/rules/
(el wSaill s (38 51 la ol S 5
http:// www.adccac.ae/English/CharterAndRegulations/Documents/regulationse_new.pdf
(CRCICA) sl aSaill _anl8Y1 5 a8l S e
The Cairo Regional Center for International Commercial Arbitration
http://creica.org/Arbitration_rules.aspx
(BCDR) e liall 4, gustl (0 ya 1 48 2
The Bahrain Chamber for Dispute Resolution
http://www.bcdr-aaa.org/downloads/BCDR-AAA_Arbitration Rules_Jul2013.pdf
(el el e J gal (5l Sl S ya

Gulf Cooperation Council Commercial Arbitration Centre
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Ay Sl alaill ae) @
Kuwaiti Arbitration Rules
http://www.gcccac.org/gccweb/images/arabic-pdf/Arbitration Law Ku.pdf
(Rl 3l
Basiall Ay yall Gl jleY) aatae ) 6
United Arab Emirates Arbitration Rules
http://www.gcccac.org/gccweb/images/arabic-pdf/Arbitration Law UAE.pdf
(R o sy
30 graall Ay jal) ASLaally alaill 2o ) 8
The Kingdom of Saudi Arabia Arbitration Rules
http://www.gcccac.org/gececweb/images/arabic-pdf/Arbitration Law_Saudi.pdf
(R al 2l
Olee Akl alaioc) @
Sultanate of Omar Arbitration Rules
http://www.gcccac.org/gccweb/images/arabic-pdf/Arbitration Law Oman.pdf
(Rl 2l

spaSadl] jalaa Aaild o

B-List of Arbitration Resources:

Ladlas) o Ay V) aatll ol ) 5 il yie V) (i saniall adY) ddlasl
United Nations Conference on International Commercial Arbitration: Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
http://www.newyorkconvention.org/11165/web/files/original/1/5/15448.pdf
(Rl 3l
@2 5aill ) i Y1 () 58
UNCITRAL Model Law on International Commercial Arbitration
https://www.uncitral.org/pdf/arabic/texts/arbitration/ml-arb/07-86996_Ebook.pdf
(R el sy
(2010) L5 Sl 3 iy ALyl Cpalaall gyl Al g i) Jn o
International Bar Association Practice Rules and Guidelines for Arbitration
https://www.ibanet.org/Publications/publications IBA guides and free materials.aspx
(R a2l
Al sall 3 laill 48 2 aaida s 5
International Chamber of Commerce Arbitration Clauses
https://iccwbo.org/publication/standard-icc-arbitration-clauses-arabic-version/

(R a1
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